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Disaster (D&D) Guaranteed Loan and Dis-
aster Assistance for Rural Business Enter-
prises (DARBE) programs described in this 
subpart, and especially in appendix I and ap-
pendix K. Any such loan must meet the re-
quirements for D&D and DARBE loans. 

[52 FR 6522, Mar. 4, 1987, as amended at 53 FR 
40403, Oct. 17, 1988; 54 FR 5, Jan. 3, 1989, and 
54 FR 26946, June 27, 1989; 54 FR 42483, Oct. 17, 
1989] 

APPENDIX D TO SUBPART E OF PART 
1980—ALCOHOL PRODUCTION FACILI-
TIES PLANNING, PERFORMING, DE-
VELOPMENT AND PROJECT CONTROL 

(I) Design Policy. The borrower shall ensure 
or cause to be ensured that: 

(A) All project facilities are designed uti-
lizing accepted engineering practices and are 
conformed to applicable Federal, State and 
local codes and requirements. 

(B) Proven equipment and processes are 
employed in all project facilities unless an 
exception is granted by the Administrator or 
designee of the Farmers Home Administra-
tion or its successor agency under Public 
Law 103–354 (FmHA or its successor agency 
under Public Law 103–354) (‘‘Administrator’’) 
in accordance with paragraph (B)(2) hereof 
and pilot equipment or processes are used in-
stead. 

(1) Equipment and processes shall be con-
sidered ‘‘proven’’ if they have been success-
fully employed in other commercial facili-
ties. 

(2) Equipment and processes shall be con-
sidered pilot if they have not been used in a 
commercial operation but have been oper-
ated on a scale such that all design and ma-
terial problems have been identified and re-
solved and operations maintained to dem-
onstrate that the equipment and process 
may be successfully applied to the proposed 
commercial operation. Pilot equipment and 
processes may be considered for use in the 
project subject to the following: 

(a) The plans, specifications, and oper-
ational data for the applicable facilities are 
reviewed by the Administrator or designee 
and lender. If, in the opinion of FmHA or its 
successor agency under Public Law 103–354, 
the proposed processes or equipment are in-
sufficiently developed to assure reliable and 
successful operation of the project, proven 
processes and equipment will be utilized. 

(b) If pilot processes or equipment are 
used, the Administrator or designee will also 
require that: 

(i) Reasonable provision is made in the 
project for conversion to proven equipment 
or processes; and 

(ii) The borrower agrees to convert to prov-
en equipment or processes if conversion is 
necessary to protect the interest of the Gov-
ernment in the project. A reserve account for 

this conversion may be required. This ac-
count will not be an eligible loan purpose. 

(C) Facility and equipment design incor-
porates cost-effective primary fuel systems, 
energy recovery systems and conservation 
measures to the maximum extent that this 
is feasible and consistent with paragraphs 
(I), (A), and (B) of this appendix. 

(II) Technical Services. 
(A) The borrower is responsible for select-

ing engineering consultants with suitable ex-
perience, training and professional com-
petence in the design and construction of the 
project to assure that the completed project 
will operate at the prescribed levels of per-
formance. In discharging its responsibility 
the borrower will obtain or cause to be ob-
tained: 

(1) Full engineering services for design and 
construction inspection for all project facili-
ties. Resident inspection by qualified persons 
will be required. 

(2) Agreements for engineering or design/ 
build services which describe the project fa-
cilities in terms of the parameters critical to 
the successful operation of the project. The 
parameters shall include input quantities, 
conversion efficiency, rate of production and 
fuel consumption and product quality under 
normal operating conditions. The design pa-
rameters will be mutually agreed upon by 
the borrower, lender, the State Director and 
the project engineer, and may not be modi-
fied without the written concurrence of each 
of these parties. These agreements for engi-
neering or design/build services will require, 
or the borrower will otherwise obtain, assur-
ance satisfactory to the State Director that: 

(a) The project engineer will maintain ade-
quate insurance to protect the borrower, 
lender and the Government from incurring 
expenses resulting from errors and omissions 
of the engineer in performance of engineer-
ing services. 

(b) The project engineer will certify that 
only proven equipment and processes will be 
utilized in the proposed development. The 
State Director may request evidence of suc-
cessful operations of such proven equipment 
and process. If proven equipment or proc-
esses are not used in the project, the project 
engineer will identify these items and pro-
vide the information necessary for accept-
ance by the Administrator, borrower and 
lender in accordance with paragraph (I)(B)(2) 
of this appendix. 

(c) If used equipment or existing facilities 
are incorporated into the project, they must 
be inspected by the project engineer or by 
another qualified engineer of the borrower. 
This engineer will prepare a report describ-
ing the proposed facilities or equipment and 
will comment on their suitability for use in 
the project. The report will also identify the 
modifications necessary for successful inte-
gration into the project. A cost estimate will 
also be included comparing new equipment 
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and facilities to the proposed existing facili-
ties or used equipment. Consideration must 
be given to the relative energy requirements 
of used and new facilities and their relative 
operation and maintenance costs. 

(d) The project engineer or qualified indi-
viduals representing the manufacturer of 
principal equipment (or the designer/builder 
if the contractor has designed the plant) will 
visit the plant site at reasonable intervals 
for a period of one year after substantial 
completion of the project. Such personnel 
will be experienced in the proper operation 
and maintenance of applicable plant compo-
nents. A report will be presented to the bor-
rower within two weeks of each site visit ad-
vising the borrower of operation and mainte-
nance deficiencies. A copy of each report will 
be forwarded to the State Director and lend-
er by the borrower. 

(e) The project engineer will prepare or su-
pervise the preparation of a record drawing 
of all facilities. One copy will be submitted 
to the lender and the borrower. 

(f) The project engineer or another group 
acceptable to the State Director and lender 
will prepare an operation and maintenance 
manual and assist the borrower in the start- 
up of the project. The operation and mainte-
nance manual will describe the specific oper-
ation and maintenance procedures which 
must be performed for the project to operate 
at its rated capacity and efficiency and out-
line product testing, quality control, plant 
safety and emergency shut-down procedures. 

(g) The project engineer will assist the bor-
rower in determining acceptability of mate-
rials, equipment and construction during the 
construction period, review shop drawings, 
payment estimates and change orders, and 
assist in determining substantial completion 
of the project and final completion of indi-
vidual contracts. 

(1) The project is substantially complete 
when: 

(i) Construction is sufficiently completed 
in accordance with plans and specifications 
so that the project may be used for its in-
tended purpose, and; 

(ii) The project is producing products of 
the quantity and quality and at the conver-
sion and energy efficiencies proposed in the 
completed application submitted by the 
lender and borrower and approved by the 
FmHA or its successor agency under Public 
Law 103–354. 

(2) The State Director must concur that 
the project is substantially complete. The 
following evidence, in form and substance 
satisfactory to the State Director and lend-
er, must be submitted prior to such concur-
rence: 

(i) A certificate from the project engineer 
stating that all facilities are substantially 
complete. Engineers who design specialized 
equipment or processes must also certify 
that construction/fabrication is acceptable 

in accordance with plans and specifications 
previously approved by them. The certifi-
cation of the project engineer must be based 
upon a project start-up procedure where the 
complete project operates continuously to 
reach steady-state operating conditions. 
During this period contractors and engineers 
will identify and correct problems in oper-
ations, malfunctions in equipment, failure in 
materials and defects in workmanship. After 
this pre-startup, the certifying engineers 
will monitor project operations for a contin-
uous period of at least 72 hours or 3 consecu-
tive batch runs as appropriate to assure that 
all equipment is operating satisfactorily at 
rated capacity and efficiency. 

(ii) Copies of system operation and per-
formance data obtained during project start- 
up. 

(iii) Exceptions to substantial completion 
and a list of nonsubstantial items which 
must be completed prior to release of any 
contractor’s retainage. 

(3) If the project is not producing products 
of the required quantity or quality at the 
prescribed conversion efficiencies, even 
though the project is otherwise physically 
complete in accordance with paragraph (1)(i) 
of this subparagraph, the project engineer 
will prepare a report identifying the correc-
tive actions including an estimate of costs 
and additional time necessary to meet estab-
lished performance criteria. 

(4) The project must be certified to be sub-
stantially complete by an independent engi-
neer if any portion of the project has been 
designed or constructed by the borrower or 
the project engineer has participated in any 
portion of the construction. 

(B) Modification of plans and specifications 
will not be made without the written author-
ization of the project engineer. 

(C) The Administrator, State Director or 
their representative’s acceptance or concur-
rence in feasibility studies, preliminary en-
gineering reports, plans, specifications, con-
tract documents and payment estimates will 
not be construed as a representation of the 
adequacy of same, reliability of cost esti-
mates or quality of construction, nor will 
such acceptance or concurrence be deemed a 
waiver of any of the Government’s rights or 
remedies against any person or party. Re-
views and construction inspections by the 
Administrator, State Director or their rep-
resentatives are solely for the benefit of the 
Government and do not relieve the lender or 
borrower of their obligation to conduct 
project reviews and inspections. 

(III) Project Construction. 
(A) Borrower will not award contracts for 

the construction of any project facilities un-
less and until: 

(1) The borrower obtains applicable con-
struction permits, right-of-ways, licenses 
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and approvals of Federal, State and local au-
thorities for the construction of such facili-
ties. 

(2) The State Director concurs in applica-
ble plans, specifications and contract docu-
ments. Standard contract documents pre-
scribed for use in Federally assisted projects 
may be used as a guide for determining the 
minimum standards for contract accept-
ability. These standard documents are con-
tained in Guides 18 and 19 of subpart A of 
part 1942 of this chapter (available in any 
FmHA or its successor agency under Public 
Law 103–354 office). 

(B) The borrower has the responsibility, 
without recourse to the Government, for the 
settlement and satisfaction of all contrac-
tual and administrative issues arising out of 
procurements. This includes, but is not lim-
ited to, disputes, claims, protests of awards, 
or other matters of a contractual nature. 
Matters concerning violation of laws are to 
be referred to such local, State, or Federal 
authority as may have proper jurisdiction. 

(C) The borrower’s attorney will review ex-
ecuted contract documents including appli-
cable performance and payment bonds and 
provide a certificate to the borrower and 
lender that they have been properly executed 
and that the persons executing these docu-
ments have been properly authorized to do 
so. 

(D) In all contracts for construction or fa-
cility improvement awarded in excess of 
$100,000, the borrower will require bonds and 
a bank letter of credit or cash deposit in es-
crow, assuring performance and payment of 
100 percent of the contract cost. The surety 
will normally be in the form of performance 
and payment bonds. Such assurance shall re-
main in full force and effect through any 
warranty period. Companies providing per-
formance and payment bonds must hold a 
certificate of authority as an acceptable se-
curity on Federal bonds and eligible for list-
ing in Treasury circular 510 as amended and 
be legally doing business in the State the 
project is located. 

(E) Project Changes. Any change in the 
project which may affect collateral, its ulti-
mate financial viability or compliance with 
the conditional commitment must have 
prior approval of the lender and FmHA or its 
successor agency under Public Law 103–354. 

(1) Construction contracts will require that 
change orders receive prior approval from 
the lender when such changes: 

(a) Increase or decrease contract price, 
(b) Materially modify contract provisions, 
(c) Increase or decrease time of comple-

tion, 
(d) Affect project performance. 
(2) All change orders will be recorded on a 

chronologically numbered contract change 
order as they occur. Change orders will not 
be included in payment estimates until ap-
proved by the borrower, project engineer, the 

lender and concurred in by FmHA or its suc-
cessor agency under Public Law 103–354. 

(F) Warranty. 
(1) All major equipment must be guaran-

teed by the manufacturer to be free from de-
fects in workmanship and materials for a pe-
riod of one year after start-up of equipment. 

(2) Equipment purchased by a construction 
contractor or design builder and all other 
work shall be further warranted to be free 
from defect in material and workmanship by 
the contractor or the design builder for a pe-
riod of one year after substantial completion 
of the contract. 

(3) Applicable provisions to this effect 
shall be included in equipment purchase or-
ders or construction contracts. 

(G) Lease agreements. Where the right of 
use or control of any property or equipment 
not owned by the borrower is essential to the 
successful operation of the project during 
the life of the loan, such right will be evi-
denced by written agreements or contracts 
between the owner(s) of the property or 
equipment and the borrower. Lease agree-
ments shall not contain provisions for re-
stricted use of the site or facility, forfeiture 
or similiar cancellation clauses and shall 
provide for the right to transfer and lease 
without restriction. Such lease contracts or 
agreements shall be approved by the lender 
and FmHA or its successor agency under 
Public Law 103–354. 

(IV) Project Control. 
(A) Lender will adopt project control pro-

cedures to assure that loan funds are applied 
for costs or expenses properly attributable to 
the project (‘‘Eligible Project Costs’’) as pro-
posed in the completed application sub-
mitted by the lender and borrower and ap-
proved by the FmHA or its successor agency 
under Public Law 103–354. A project moni-
toring account (‘‘Project Monitoring Ac-
count’’) will be developed by lender for this 
purpose and concurred in by the State Direc-
tor. This account will be divided into suffi-
cient budget categories to permit adequate 
control of expenditures and identification of 
potential budget overruns. 

(B) The first advance (‘‘First Advance’’) of 
loan funds to the borrower will not com-
mence from the Project Monitoring Account 
prior to lender’s receipt of evidence that: 

(1) The borrower has made adequate provi-
sions for compliance with measures estab-
lished by FmHA or its successor agency 
under Public Law 103–354 to mitigate adverse 
historical and environmental impacts. 

(2) Applicable engineering, design/build, 
construction management, inspection and 
plant start-up service agreements have been 
obtained and accepted by the State Director 
and lender. 

(3) The project engineer has prepared a de-
tailed cost estimate and construction sched-
ule for all facilities related to the project. 
This estimate must indicate that the project 
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can be completed with the funds available as 
shown on the Form FmHA or its successor 
agency under Public Law 103–354 449–1, ‘‘Ap-
plication for Loan and Guarantee.’’ A rea-
sonable contingency amount will be included 
in the estimate. This contingency shall be at 
least 20 percent of the estimated project 
costs for which firm bids have not been re-
ceived plus 5 percent of project costs for 
which firm bids have been received. Con-
struction interest and inspection costs will 
be based upon a reasonable contingency for 
unforeseen delays in project completion. The 
estimate shall include a listing with associ-
ated costs of any proposed leasing arrange-
ments for property or equipment that is es-
sential to the successful operation of the 
project. 

(4) All funds necessary for construction of 
project facilities will be available when need-
ed. 

(5) The borrower has retained a project 
manager with sufficient experience and 
training to supervise project construction 
and engineering services on behalf of the bor-
rower. 

(C) After the first advance, future advances 
may be made from the Project Monitoring 
Account, in accordance with prudent lender 
practice, for all Eligible Project Costs estab-
lished in the Project Monitoring Account, 
provided these payments are made in accord-
ance with the terms of applicable contracts 
and are approved by the borrower and, when 
applicable, recommended by the project en-
gineer. 

(D) Payments for Eligible Project Costs in-
curred by the borrower prior to satisfaction 
of the conditions precedent to the first ad-
vance shall be made with borrower’s funds or 
other nonguaranteed loan funds only. These 
payments however, may be reimbursed 
through the Project Monitoring Account as 
authorized by the State Director after com-
pliance with Paragraph (IV)(B) hereof. The 
lender will not advance and the borrower 
will not be entitled to loan funds for reim-
bursement if such costs or expenses incurred 
by the borrower prior to the first advance, or 
at anytime thereafter, were for costs or ex-
penses other than Eligible Project Costs. 
Costs and expenses accruing from but not 
limited to, interest charges imposed by con-
struction, equipment, material or service 
contracts, penalty payments, damage 
claims, awards or settlements are not Eligi-
ble Project Costs unless specifically ap-
proved by the State Director. 

(E) The lender will monitor the progress of 
construction and undertake the reviews and 
project inspections necessary to reasonably 
assure that funds are paid for Eligible 
Project Costs and that problems in project 
development are expeditiously reported to 
the State Director. 

(F) The lender will prepare a monthly re-
port showing the expenditures made from 

each budget category of the Project Moni-
toring Account. This report will include a re-
view of construction progress including pro-
posed and approved contract change orders 
and, to the extend possible, identify prob-
lems or delays in construction or other mat-
ters which might affect successful startup of 
project. This report may be based upon infor-
mation received from the project engineer 
and borrower and/or independent observa-
tions of the lender. The report will be ini-
tialed by the borrower and project engineeer 
and submitted to the State Director. 

(G) Transfer of loan funds between estab-
lished or new categories of the Project Moni-
toring Account or any change in the total 
amount of funds committed to the project 
will be reported by the lender to the State 
Director as these changes occur. 

APPENDIX E TO SUBPART E OF PART 
1980—ENVIRONMENTAL ASSESSMENT 
GUIDELINES 

In completing an assessment, it is impor-
tant to understand the comprehensive na-
ture of the impacts which must be analyzed. 
Consideration must be given to all potential 
impacts associated with the construction of 
the project and its operation and mainte-
nance. The attainment of the project’s major 
objectives often induces or supports changes 
in population densities, land uses, commu-
nity services, transportation systems and re-
source consumption. The impacts of these 
activities must also be assessed. 

The environmental reviewer should consult 
with appropriate experts from Federal, State 
and local agencies, universities and other or-
ganizations or groups whose views could be 
helpful in the assessment of potential im-
pacts. In so doing, each discussion which is 
utilized in reaching a conclusion with re-
spect to the degree of an impact should be 
summarized in the assessment as accurately 
as possible and include name, title, phone 
number, and organization of the individual 
contacted, plus the date of contact. Related 
correspondence should be attached to the as-
sessment. 

The Farmers Home Administration or its 
successor agency under Public Law 103–354 
assessment should be prepared in the fol-
lowing format; it should address the listed 
items and questions and contain as attach-
ments the indicated descriptive materials, as 
well as the environmental information sub-
mitted by the applicant. 

These assessment guidelines have been de-
signed to cover the wide variety of impacts 
which may be encountered. Consequently, 
not every issue or potential impact raised in 
these guildlines may be relevant to each 
project. The purpose of the format is to give 
the preparer an understanding of a standard 
range of impacts, environmental factors and 
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